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Overview

ÅNatural Resources Issues in Modern Real Estate Deals
ÅTerminology in Natural Resources

ÅBuying and Selling Dirty Property

ÅIdentifying & Assessing Environmental Risks in Real Estate Transactions
ÅIdentifying the Risks

ÅDue Diligence

ÅReal Estate Contracts
ÅContracts, Covenants and Carve-outs

ÅDrafting provisions to protect against risk and future liability

ÅConcepts & Terms in the world of Mitigating & Managing Contamination
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ÅDavid L. Ganjeis a commercial law and commercial litigation attorney 
and also maintains a natural resources practice.

ÅHe has grounded his legal experience as a practicing attorney, aformer 
commodity arbitrator, a member of the board of directors of an S&L and 
an adjunct professor to hone his skills in these areas of practice.

ÅBorn and raised in Aberdeen, South Dakota, David handles matters 
related to mineral law, oil and gas law, energy law and water law in his 
natural resources practice. The practice includes representation before 
local and federal regulatory bodies.

ÅIn his commercial law and commercial litigation practice, David 
represents businesses and individuals in transactional and business 
litigation matters as well as serving as local counsel for individuals and 
institutions.

ÅIn the transactional arena, Ganjeprovides confidential legal analysis and 
opinions and counsel in commercial and natural-resources acquisition 
and sale agreements as well as due diligencerepresentation as both 
lead counsel and co-counsel.

ÅDavid represents clients in the sale and purchase of business interests, 
legal and title examinations, banking law matters and related financing 
transactions.

Ganje Law Office
3220 West Main Street
Rapid City, SD 57702

(605) 385-0330
d.ganje@ganjelaw.com
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Terminology

ÅAir Quality

ÅBrownfield Site

ÅBuilding Contamination

ÅCERCLA

ÅEPA

ÅGreen Buildings
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Terminology

ÅGroundwater 
Contamination

ÅNatural Resources

ÅRCRA

ÅRemediation

ÅSoil Contamination

ÅStorage Tanks
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Buying and Selling Dirty Property

ÅEnvironmental issues may arise in 
all types of real estate 
transactions. 

ÅManaging the risks is almost 
always possible with the proper 
investigate, communication, and 
mitigation planning. 

ÅIdentifying the risks is the biggest 
challenge.
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Land
Underground 
storage tanks

BuildingIndustrial waste

Water Chemicals



FIDUCIARY DUTIES OF SOUTH DAKOTA REAL 
ESTATE BROKERS

ÅLoyalty

ÅObedience

ÅDisclosure

ÅConfidentiality

ÅReasonable Care and Diligence

ÅAccounting
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Communicating about environmental conditions 
and risks to Buyers

ÅBe clear about what the problem is

ÅDiscuss alternative solutions

ÅUse the right language

ÅBe specific about the resolution How bad 
is it?

How much 
will it 
cost?

What are 
we going 

to do 
about it?
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Real Estate Broker Disclosure Laws and Regulations

ÅSDCL 43-4-44 requires brokers to use a prescribed form for 
the property condition disclosure statement required of 
sellers of residential real property.

ÅSDCL 36-21A-133 states a licensee acting as a seller's or 
landlord's agent may disclose any confidential information 
about the client if failure to disclose the information would 
constitute misrepresentation. 

ÅSDCL 36-21A-134 and 36-21A-138 requires that a licensee 
shall provide disclosure of all adverse material facts known by 
ÔÈÅ ÌÉÃÅÎÓÅÅ ÔÏ ÁÎÙ ÃÕÓÔÏÍÅÒȢ  ! Ȱ#ÕÓÔÏÍÅÒ΅ ÉÓ ÄÅÆÉÎÅÄ ÁÓ ÁÎÙ 
party to a real estate transaction who does not have an 
agency relationship with a licensee.
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Natural Resources Laws and Regulations

ÅNatural Resource issues which may impact real estate transactions in South 
Dakota are governed by a myriad of Codified Laws (SDCL) and Administrative 
Rules (SDAR).  

ÅExamples
ÅSDCL 34A-12 (and SDAR 74:34) 
ÅReporting of Discharges of regulated substances.

ÅSDCL 34A-13 (and SDAR 74:32) 
ÅAbandoned underground storage tank removal project. 

ÅSDCL 43-30A-2 
ÅAbandoned mineral interests.
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Identifying & Assessing 
Environmental Risks in 
Real Estate Transactions



Identifying the Risks 

ÅCommercial and Industrial Sites
ÅGroundwater Contamination
ÅUnderground Storage Tanks
ÅWaste Disposal Sites
ÅBrownfield Sites



Groundwater Contamination

ÅCommon Sources
ÅUnderground Fuel Storage Tanks

ÅRun Off from Industrial and Commercial Activities

ÅRun Off from Waste Disposal Sites

ÅChemical Spills

ÅNatural-gas Drilling

ÅCopper Mining

ÅUranium Mining

ÅOil Shale Exploration

ÅHydraulic Fracturing

ÅCoal Mining and Processing
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Underground Storage Tanks
ÅLocated throughout state on 

commercial, agricultural and 
residential sites

ÅPose danger of leaking due to 
oxidation and corrosion

ÅSource of ground and groundwater 
contamination
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ÅUnderground storage tanks are 
commonly found in: 
ÅGas stations/auto repair shops

ÅResidential properties using heating oil

ÅFarms

ÅDry cleaners

ÅChemical storage or process waste plants

ÅFood processing plants

ÅWood treatment, paper mills

ÅPrinting/chemical plants

ÅPaint manufacturers

ÅMilitary bases and airports



$%.2ȭÓ /Î-Line Storage 
Tank Database

ÅSearchable database of over 
4,000 tanks located throughout 
the state

ÅUnderground and above ground 
tanks

ÅSearchable by property address, 
owner name, city, and county

Åhttp://denr.sd.gov/des/gw/tanks/
Searchable_tank_database.aspx. 
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Abandoned Tank Removal Project

ÅThe DENR has authority to 
remove tanks certain tanks  
ÅAbandoned petroleum and waste oil 

tanks located at gas stations 
Abandoned waste oil tanks located at 
commercial motor fuel vendors

ÅAbandoned petroleum tanks located 
at noncommercial operations 

ÅCompensation under the 
Petroleum Release 
Compensation Fund (PRCF)

Åhttp://denr.sd.gov/des/gw/TankY
ank/Program_Summary.aspx.
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Tank Removal from Lodgepole, SD
Photo Courtesy of SD DENR



Waste Disposal Sites

ÅContamination Risks
ÅGarbage
ÅTires
ÅConstruction Debris

ÅContaminated Soils
ÅSludge
ÅChemicals
ÅOil and Gas

18 Fall, 2013 Natural Resource Issues in Modern Real Estate Deals



Brownfield Sites
ÅLand that is available for reuse and 
ÒÅÄÅÖÅÌÏÐÍÅÎÔȟ ÂÕÔȣȣ

ÅContaminated by:
ÅEnvironmental spills

ÅLeaking underground storage tank

ÅAbandoned construction debris

ÅIndustrial waste
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