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Overview

ANatural Resources Issues in Modern Real Estate Deals

ATerminology in Natural Resources
ABuying and Selling Dirty Property

Aldentifying & Assessing Environmental Risks in Real Estate Transactions

Aldentifying the Risks
ADue Diligence

AReal Estate Contracts
AContracts, Covenants and Carveuts
ADrafting provisions to protect against risk and future liability

AConcepts & Terms in the world of Mitigating & Managing Contamination
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David L. Ganje

A David L Ganjeis a commercial law and commercial litigation attorney
and also maintains a natural resources practice.

A He has grounded his legal experience as a practicing attornieyner
commodity arbitrator, a member of the board of directors of an S&L and
an adjunct professor to hone his skills in these areas of practice.

A Born and raised in Aberdeen, South Dakota, David handles matters
related to mineral law, oil and gas law, energy law and water law in his
natural resources practice. The practice includes representation before
local and federal regulatory bodies.

A In his commercial law and commercial !iti?ation practice, David
represents businesses and individuals in fransactional and business
litigation matters as well as serving as local counsel for individuals and
institutions.

A In the transactional arenaanjeprovides confidential legal analysis and
opinions and counsel in commercial and natur@sources acquisition
and sale agreements as well as due diligereggesentation as both
lead counsel and coounsel.

A David represents clients in the sale and purchase of business interests,
Itegal ant_d title examinations, banking law matters and related financing
ransactions.
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3220 West Main Street
Rapid City, SD 57702
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d.ganje@ganjelaw.com
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Terminology

AAir Quality

ABrownfield Site
ABuilding Contamination
ACERCLA

AEPA
AGreen Buildings
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Terminology

AGroundwater
Contamination

ANatural Resources
ARCRA
ARemediation

ASoil Contamination
AStorage Tanks
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Buying and Selling Dirty Property

AEnvironmental issues may arise in
all types of real estate
transactions.

Underground

AManaging the risks is almost storage tanks

always possible with the proper
Investigate, communication, and
mitigation planning.

Industrial waste ER={F]1[e{(ale

Aldentifying the risks is the biggest
challenge.

Chemicals
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FIDUCIARY DUTIES OF SOUTH DAKOTA REAL
ESTATE BROKERS

ALoyalty

AObedience

ADisclosure

AConfidentiality

AReasonable Care and Diligence
AAccounting



Communicating about environmental conditions
and risks to Buyers

ABe clear about what the problem is
ADiscuss alternative solutions
AUse the right language

ABe specific about the resolution
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Real Estate Broker Disclosure Laws and Regulations

ASDCL 431-44 requires brokers to use a prescribed form for

the property condition disclosure statement required of
sellers of residential real property.

ASDCL 3&21A133 states a licensee acting as a seller's or
landlord's agent may disclose any confidential information
about the client if failure to disclose the information would
constitute misrepresentation.

ASDCL 3621A134 and 3®1A-138 requires that a licensee
shall provide disclosure of all adverse material facts known
OEA | EAAT OAA O AT U AOOOI I 4
party to a real estate transaction who does not have an
agency relationship with a licensee.
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Natural Resources Laws and Regulations

ANatural Resource issues which may impact real estate transactions in South
Dakota are governed by a myriad of Codified Laws (SDCL) and Administrative
Rules (SDAR).

AExamples

ASDCL 34A12 (and SDAR 74:34)

AReporting of Discharges of regulated substances.
ASDCL 34A13 (and SDAR 74:32)

AAbandoned underground storage tank removal project.
ASDCL 430A2

AAbandoned mineral interests.
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Real Estate Transactions |




ldentifying the Risks

ACommercial and Industrial Sites
AGroundwater Contamination
AUnderground Storage Tanks
AWaste Disposal Sites
ABrownfield Sites
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Groundwater Contamination

ACommon Sources
AUnderground Fuel Storage Tanks
ARun Off from Industrial and Commercial Activities
ARun Off from Waste Disposal Sites
AChemical Spills
ANaturakgas Drilling
ACopper Mining
AUranium Mining
AQil Shale Exploration
AHydraulic Fracturing
ACoal Mining and Processing
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Underground Storage Tanks

ALocated throughout state on AUnderground storage tanks are
commercial, agricultural and commonly found in:
residential sites AGas stations/auto repair shops
APose danger of leaking due to AResidential properties using heating oil
AFarms

oxidation and corrosion
ADry cleaners

ASource of ground and groundwater AChemical storage or process waste plants
contamination AFood processing plants

AWood treatment, paper mills

APrinting/chemical plants

APaint manufacturers

AMilitary bases and airports
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$ %. 2 0-One Stbrage
Tank Database

A Searchable database of over
4,000 tanks located throughout
the state

AUnderground and above ground
tanks

ASearchable by property address,
owner name, city, and county

Ahttp://denr.sd.gov/des/gw/tanks/
Searchable tank database.aspx.
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On-line Storage Tank Information

FACILITY # |34-00009 oy This is an UST fadiity

GENERAL INFORMATION Record 2 of 4442 records found.
OWNER INFORMATION FACILITY INFORMATION
Name JEFF NIELSEN Name |TDTAL STOP FOOD STORE |
Address  |100 EAST MAIN STREET Address  [HWY 262 AND 4TH AVE |
| |
City CANISTOTA City [EMERY |
State SD | zZip[57012 State ISD |  zip[57332
Phone 605296 2400 Phone [605-449 4755 |
County MCCOOK County [HANSON |
ADDITIONAL INFORMATION
Owner Type Latitude |43_601904 |
Active Facility Mom & Pop Facility Longitude |—97_623033 |
Method Code [GPSN83NA |
DENR Master ID # | | Accuracy |3 |
Contact at Facility Location [SHARON WEELDREYER ||Reference [W1 PROPERTY BOUNDARY |
TANK INFORMATION
FACILITY # 34-00009 FACILITY HAS 4 TANKS.
Tank # Status | Product | Capacity | Age | Construction Piping Piping | Tank [Piping RD| Spill Overfill Inspected Citation
Material Type RD P i P i
Auto
1 |Coment | Gasoline | 8000 1999 | Cath Steel | Fiberglass | Pressure Gmg:ng Coehment ot Float Valves | SB6/13
B . . Auto Catchment . SB 613
Current | Gasoline 10000 1999 Cath. Steel Fiberglass | Pressure Gausing Basin Ball Float Valves /
) . Auto Catchment ) )
3 |Cutrent | Dissel 3000 1999 |  Cath. Stesl Fibergass | Pressure | (oo Bosin | [Ball Float Valves | SB 6113
) N ) Auto Catchment ] )
4 |Cusrent | Diesel 5000 1688 |  Cath. Stest Fibergass | Pressure | (oo oy [Ball Float Valves | SB 6113

e LT T W I

Tank Section| DENR Home | State Home
If you have any questions, please contact Nayyer Syed at (505) 773-3296
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Abandoned Tank Removal Project

AThe DENR has authority to
remove tanks certain tanks

AAbandoned petroleum and waste oil
tanks located at gas stations
Abandoned waste oil tanks located at
commercial motor fuel vendors

AAbandoned petroleum tanks located
at noncommercial operations

ACompensation under the
Petroleum Release
Compensation Fund (PRCF)

Ahttp://denr.sd.gov/des/gw/TankyY
ank/Program_Summary.aspx.
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Tank Removal from Lodgepole, SD
Photo Courtesy of SD DENR



Waste Disposal Sites

AContamination Risks
AGarbage
ATires
AConstruction Debris
AContaminated Soils
ASludge
AChemicals
AQil and Gas
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Brownfield Sites

ALand that is available for reuse and
OAAAOAIT T PI AT Oh AOOS8S8
A Contaminated by:
AEnvironmental spills
ALeaking underground storage tank
AAbandoned construction debris

Alndustrial waste
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